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BELL GROUP COMPANIES (FINALISATION OF MATTERS AND 
DISTRIBUTION OF PROCEEDS) AMENDMENT BILL 2016 

All Stages — Standing Orders Suspension 
MR J.H.D. DAY (Kalamunda — Leader of the House) [12.29 pm]: I move — 

That so much of standing orders be suspended as is necessary to enable the Bell Group Companies 
(Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016 to proceed forthwith and 
pass through all remaining stages without delay between the stages. 

It is not common practice for the government to propose that legislation pass through all stages on one day of 
sitting but there is a particular need for this legislation to be dealt with expeditiously by the Parliament. We hope 
that the opposition will be cooperative and supportive in that respect. The Treasurer will outline the purpose of 
the legislation when he introduces the bill in a moment. In short, as everybody is aware, legal action is underway 
in the High Court about the act as it now is following the debate that we had earlier this year on this legislation.  

A number of matters not central to the purpose of the legislation need to be clarified, and consideration of the 
Bell Group Companies (Finalisation of Matters and Distribution of Proceeds) Amendment Bill 2016 will enable 
that to occur. It is the government’s desire—really, there is a need for it—that the legislation pass through this 
house in time for it to be introduced in the Legislative Council while the Council is sitting today. We hope the 
opposition will cooperate in that respect. 

MR B.S. WYATT (Victoria Park) [12.31 pm]: This Bell legislation has become a debacle. I will go through, 
when we get to the substantive amendment bill, the history of how we find ourselves here. Interestingly, I did not 
hear from the Leader of the House what would happen if this bill is not passed. The Leader of the House has told 
us it is urgent, but what will happen if it is not passed? To this point, I have been provided with a draft 
explanatory memorandum, and yesterday the Treasurer gave the opposition a copy of the bill. I do not know 
whether they are the same as what the Treasurer intends to table in a minute; I do not know. The 
Solicitor General gave the opposition a briefing on what is an extraordinarily complex area of law related to 
submissions that were filed in the High Court two weeks ago. Here we are on the last day of this sitting with this 
urgency motion so that this amendment bill that will amend an act that passed late last year, colleagues, can be 
debated as a matter of urgency. I do not know—I am waiting; maybe the Treasurer will get up and explain—
what will happen if we do not pass it through Parliament by the April sitting. It is my understanding that the 
High Court hearing is in the same week as the April sitting of Parliament. I have not heard. 

This has become a debacle. I am interested in knowing whether this amendment bill will simply delay the 
High Court proceedings. Members, we are being asked to consider an amendment to a bill that was passed by 
Parliament last year after being heavily amended by the government, to deal with an issue currently before the 
court. This is setting quite a precedent, colleagues, in that a commercial dispute is being intervened on by the 
government of the day to try to legislate for an outcome subject to the High Court challenge. Last time this 
happened in Western Australia was in 1972. The government is now creating an interesting precedent. I do not 
understand, only because I have not been told by the government, what will happen if this bill is not passed; I am 
interested in knowing. 

Mr J.H.D. Day: If you move on to the substantive debate, you will find out. 

Mr B.S. WYATT: Yes, I will sit down in a minute. I am not going to speak for long on this point; I want to get 
to the substantive debate. 

We are not going to oppose the urgency. I think I understand the urgency, but I want to hear from the 
government what it is. 

Dr M.D. Nahan: You will. 

Mr B.S. WYATT: I want to hear what the Treasurer has to say because I want to get to the substantive debate, 
too. We are not going to oppose the urgency of this bill because I understand that because of the High Court date 
there is some urgency. The Treasurer can tell me when he gets to his feet whether the bill will have to have gone 
through both chambers by the time the High Court hearing starts. 

Dr M.D. Nahan: Yes. 

Mr B.S. WYATT: I want the Treasurer to answer that when he gets to his feet. What will happen if it has passed 
this house and has just been introduced to the upper house when the High Court hearing starts? I do not know 
whether that is sufficient for the High Court take notice of, or will that simply result in a delay of the hearing? If 
I were the barrister I would be saying, “Hang on a minute; the law’s in the process of potentially being changed, 
we need to adjourn this”, delaying further what is already an incredibly complicated case. 
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I do not understand these amendments! I hope the Treasurer does, because I want him to explain every single 
clause. When the Treasurer gets to his feet, maybe he can tell me whether the explanatory memorandum that has 
“draft” all over it—the one his office sent through to me—and whether the bill I was given yesterday are 
different. I think the explanatory memorandum must change, because the bill I was given yesterday has more 
clauses than the explanatory memorandum outlines. I am interested in what the update is. I want to know before 
I make a decision on whether we will support this and whether we are going to allow this without a division. 
Yesterday I heard the Treasurer and the Premier attacking the Labor Party for this mess. Let me make this clear: 
this is an amendment to fix a bill that clearly was badly drafted in the first instance. That is what this legislation 
will do. I will go through that in further detail during the substantive debate, but maybe the Treasurer can outline 
some answers to the two points I raised. 

DR M.D. NAHAN (Riverton — Treasurer) [12.36 pm]: I will answer those two questions. 

My advice is that, if necessary, we are to have a second reading debate after I read the second reading speech. As 
the member knows, this is a longstanding matter, and action has been taken, as the member indicated, in the 
High Court. That is the focus of this legislation. These amendments are proposed not because of a lack of 
drafting or a weakness of drafting. The Solicitor-General of Western Australia and the State Solicitor have come 
to me. They are running the court case in the High Court on our behalf, along with other advisers no doubt, and 
they have told us that to keep the debate in the High Court on the three substantive issues we need to make some 
amendments. A whole range of extraneous arguments have been put forward to the High Court by the various 
parties. We need to address those arguments because the concerns are manyfold. First of all, if the High Court 
pursues and addresses those collateral issues, it will simply postpone the decision-making process further. That 
has been the modus operandi of the litigants for 20 years and more recently—since the settlement, I believe, in 
2009. We know the modus operandi. They threw the legal kitchen sink at this thing to try to come up with 
a whole range of extraneous issues so they could stall the process of adjudication. Those arguments do not alter 
the three substantive issues before the High Court. 

If we do not get this bill through, there will be two risks. Firstly, it will risk delaying the High Court’s decision 
on the substantive issues further, which has been, again, the modus operandi of the litigants to date. This is just 
advice; if we go into consideration in detail I will have the State Solicitor answer any questions the opposition 
wishes on the details and risks. I am acting on his advice and no more. He said that this very important case will 
be put at risk. This very important case opens up a whole range of issues related to the Australian Taxation 
Office and the Corporations Act. As it happens, on the Corporations Act side of it we have the support of all the 
states, including Queensland and Victoria. This goes to the heart of the rights of the state under the 
Corporations Act to make corporations responsible for their actions, and for the state to have oversight—I am 
using layman’s language here—of certain corporate bodies. The same process was used in New South Wales for 
the James Hardie asbestos settlement. 

Under the Corporations Act, states can oversee cooperative bodies. If the court case goes against us on this issue, 
there is a risk that the ability of the states to oversee cooperative bodies like Co-operative Bulk Handling Ltd and 
others will be undermined. This is a very important case. The various litigants have come up with a whole range 
of collateral issues, and this amendment bill will try to straighten out and minimise the debate so that we can get 
to the substantial issues in the High Court. Were there errors in the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Bill 2015? No. The High Court litigants made their claims and threw 
everything at it. The advice is that the Solicitor-General and State Solicitor looked at it and said, “Let’s just 
straighten out these issues so that we do not get pulled, once again, into years of debate or delay in the 
High Court.” The purpose of the act was to resolve this issue, to stop the endless litigation and to fairly distribute 
the $1.75 billion, and to put this terrible legacy to bed. That is what we are trying to do and we are doing it 
because that is the advice I have received from the state’s leading legal advisers.  

Question put and passed. 

Introduction and First Reading 
Bill introduced, on motion by Dr M.D. Nahan (Treasurer), and read a first time. 

Explanatory memorandum presented by the Treasurer. 

Second Reading 

DR M.D. NAHAN (Riverton — Treasurer) [12.42 pm]: I move — 

That the bill be now read a second time.  

In November 2015 this Parliament passed the Bell Group Companies (Finalisation of Matters and Distribution of 
Proceeds) Act 2015, called the Bell act, to provide a mechanism for the prompt, fair and reasonable distribution 
of proceeds from the Bell litigation, which until 2013 had occupied the courts of this and other jurisdictions for 

 [2] 



Extract from Hansard 
[ASSEMBLY — Thursday, 24 March 2016] 

 p1932a-1935a 
Mr John Day; Mr Ben Wyatt; Dr Mike Nahan 

almost 20 years. It is the wish of this government and many other interested parties that by that act the Bell 
litigation is brought to a close, funds are distributed equitably, and the cost to the people of this state and 
creditors of many more years of litigation is avoided. It had been hoped that the creditors of the Bell Group 
companies who had generally worked together through the lengthy Bell litigation would continue to work 
together cooperatively to bring about a swift and equitable distribution of the proceeds of the case. That proved 
not to be the case, necessitating the Bell act. 
As parties manoeuvred to increase their entitlement to a portion of the $A1.75 billion held by the Bell Group 
companies’ liquidator, it became increasingly obvious the parties thirst for litigation had not diminished, with 
several sets of new proceedings commenced, and more threatened. Despite the hope that accompanied the 
passage of the Bell act that it would finally dispose of this matter, with unfortunate predictability two creditors 
and the liquidator have issued proceedings in the High Court, seeking to challenge it. 
In response to arguments raised by creditors and the liquidator of the Bell Group—as liquidator of one of the 
Bell Group companies not presently within the scope of the legislation—the government proposes three 
substantive amendments to the act by this bill. The amendments are intended to address peripheral issues raised 
by parties contesting the act in the High Court, with a view to ensuring that the High Court focuses upon those 
constitutional issues that are substantively in dispute. Ancillary to those three substantive amendments are 
associated definitional and transitional amendments intended to protect and promote the objectives of the act. In 
particular, the legislation is intended to continue in operation from any date on which it is constitutionally valid 
and upon any basis on which it is constitutionally valid.  
These amendments are intended to ensure the act achieves its objectives of ensuring all creditors maintain rights 
to prove their claim against the fund; ensure the full scope of the act’s operation is caught within the protective 
provisions of the Corporations Act to the greatest extent possible; and, although no one has yet disputed it, that 
the companies the subject of the act will continue in existence for the purposes of the act. To that end, the three 
substantive amendments include, firstly, the insertion of a new section 21A that confirms the existence of 
companies the subject of the legislation as bodies corporate under the legislation having a share capital and in 
which the shares continue to be owned by the holders immediately before the transfer day. Associated with that 
is an amendment to section 30 to deal with the validity of section 30(2) if the Corporations Act 2001 applies to 
the existence of those companies, rather than this legislation. Secondly, there will be an amendment that deletes 
a reference to the Corporations Act 2001 in section 25. An argument has been raised that this improperly 
narrows the scope of those who can lodge claims against the fund in accordance with this legislation. If that 
argument is correct, the consequence is unintended and should be addressed. Thirdly, the Corporations Act 
provides for the withdrawal of acts, omissions, bodies, persons or things from the commonwealth jurisdiction by 
state laws. The act took a conservative, or narrow, approach to the ability to withdraw subject matter from the 
operation of the Corporations Act 2001 by referring to the companies to which the legislation relates.  
On reflection, and on further advice, there is no reason for the state to restrain itself by reference only to persons 
or bodies, rather than invoking the full scope of that provision. Further, the legislation as originally crafted was 
restrained in its scope by not including within the operation one company which has a not insignificant role in 
the Bell Group, when certain of the assets of that company were plainly intended to be included. On further 
consideration there appears to be no constitutional reason for it being so restrained. That company, which has 
strong connections with Western Australia, is to be added. That leads to the inclusion of definitions of that 
company, and of the term “matter” conforming to the definition of the Corporations Act and of amendments to 
the scope of the exclusion provisions for the purposes of sections 5F and 5G of the Corporations Act to make use 
of the more expansive definitions. 
The balance of amending provisions protect the validity of the original provisions and any changes proposed by 
the amending bill, with limited retrospectivity back to the commencement of the act for that protective purpose, 
and provisions to deal with transitional issues to the extent there is any prospect of invalidity. The purpose in that 
regard is plain and supports the original intention of the legislation—that is, that this bill and the act it amends 
are to be effective at all times from 27 November 2015 and at every time thereafter that the act can be 
constitutionally valid and on every basis that it can be constitutionally valid. These amendments will improve the 
prospects of the objects of the act being achieved, in particular, to provide a mechanism that avoids litigation, for 
the distribution of funds received by the liquidator of the Bell Group Limited and certain of its subsidiaries as 
a consequence of the Bell litigation and the settlement of it in 2013; and, to avoid further litigation that will 
waste the resources of the state and other persons and consume the Bell litigation funds. 
I trust that the same bipartisan spirit that enabled the passage of the Bell act will prevail in considering these 
amendments. 
I commend the bill to the house. 
MR B.S. WYATT (Victoria Park) [12.48 pm]: I rise to speak on the Bell Group Companies (Finalisation of 
Matters and Distribution of Proceeds) Amendment Bill. As I said during the urgency debate, this matter has 
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become a debacle. Members will recall debating the original legislation in this house and then, when it made its 
way to the upper house, the vast number of government amendments that were made in the upper house, and 
then debating further amendments again in this house once the committee that was established in the upper house 
had looked into this matter. We said that this matter would be challenged and what has happened is that to 
a certain extent the government’s bluff on this legislation has been called. This is a brutal piece of legislation—
we all referred to it as brutal when it was first debated—and I think the government is surprised to find itself 
under attack in the High Court. The Treasurer made the point that this bill seeks to deal with extraneous issues. 
They are extraneous issues in the view of the government and clearly not for those who are attacking the validity 
of this legislation. What the government has and is willing to use now, and this will no doubt become standard 
operating procedure, is that when under attack in the courts, it can come to the Parliament to fix up bad 
legislation. That is a unique power that the government has. It is somewhat surprising that it is 
a Liberal government doing it. The Treasurer said, in his second reading speech just then, that one of the reasons 
this legislation is being brought on is that several sets of new proceedings have commenced and in particular that 
the liquidator has issued proceedings in the High Court to challenge it. That is kind of true and kind of not true. 
Of course, one of the bodies that has commenced proceedings is the Insurance Commission of WA, so I do not 
assume that the Insurance Commission is standing there benignly; it is also in the court, quite rightly seeking 
clarity on a number of points. The Treasurer did not give a reason the liquidator is in the court; it is pursuant to 
a contract that the Insurance Commission agreed with and is a signatory to. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 1878.] 
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